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ED ITORIAL NOTES 


One year ago the Journal paid considerable attention to the introduc- 
tion of the voting-machine and took occasion to condemn it on various 
grounds. lt was not by reason of any natural prejudice against the 
machine, because it was a machine, but because of a fairly close-at-hand 
knowledge of the manner in which the majority of citizens handled it, 
as testified to by themselves after they had cast their votes, and from 
the statement by men well versed in the mechanical arts that the machine 
could be easily arranged to miscount as well as to count correctly. The 
proofs are now ‘abundant that the machine can be made to miscount. The 
machine if accurately fixed at the beginning and in perfect order will 
undoubtedly count correctly, the same as an ordinary cash register, al- 
though it is considerably more complicated. It will not of itself, by any 
inherent “malice,” do ‘any wrong to the ballot. We have no doubt that 
its inventors intended it should save time and trouble to voters, although 
it is quite as probable, from the large price charged, that they also had 
in mind the reaping of large pecuniary sewards from extensive sales. 
Whether the introduction of it in New Jersey was accompanied by any 
graft or not, we do not know, although of course, there would be little 
surprise in the mind of the average citizen if an investigation should find 
such to be the case. Probably the facts of the deal could not now be 
elicited. It is understood that the state has spent considerably more 
than ‘a half a million dollars on the purchase of machines; hence, of 
course, it will be considered a serious matter to cast them out at this 
time, although, if in perfect order, they might be saleable to some 
states which might want to try a similar experiment with them; a rather 
dubious conjecture, perhaps. 


We object to the voting-machine upon grounds which, we think, 
will appeal to the good sense of every average citizen. It seems scarcely 
necessary to restate them to our readers, because we do not believe that 
any lawyer or legislator does not know from experience as well as 
observation what these objections are. But we will restate these objec- 
tions. In the first place, then, the voting-machine does not permit the 
voter to vote intelligently, quickly and accurately his mind. He is given 
one minute or less (usually less) to decide on adjusting an apparently 
complicated piece of mechanism, with from twenty-five to perhaps 
seventy-five different metal attachments, and at a moment when the 
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pressure of other voters to vote and the great array of bars and levers 
before him makes him nervous. He cannot deliberately and coolly decide 
what to do and do it, and. if he be not naturally equipped with a 
mechanical turn of mind, he is simply confused or dazed, and goes about 
the operation in fear and trembling. Uswally he will make a blunder, or 
he will decide that the matter is “too complicated for him anyhow,” and 
that he will vote a “straight” ticket. We are assuming that the voter 
is that kind of a citizen who wishes to vote upon each candidate accord- 
ing to his conscience, and not merely pull a party lever to vote a straight 
ticket. The independent voter has certainly quite as many rights on 
election day as the one who knows nothing but party fealty. Therefore 
to the man who wants to select the men for whom he will vote intelligently 
the machine throws in his way an obstacle, and this obstacle is inimical 
to the rights of the citizen and the welfare of the state. In the second 
place, the fact that there is a complicated machine upon which voting 
is to be done deters many citizens from going to the polls altogether. It 
practically disfranchises them. They do not know how to vote and 
therefore will not. Any man who can read a_ ballot may vote one 
intelligently if he will take the time to do it, and under the ordinary 
form of ballot this time is granted to him. The state has no moral right, 

up a complicated machine which 


to disfranchise any citizen by setting 

every man cannot alike understand and operate. The question of whether 
~ 

intent of the Constitution we do not raise, because, while that remains 

to be settled by the highest court of this state, there is every probability 


pressing a button upon a yoting-machine is casting a ballot within the 


that the construction would be a liberal one, and that on that ground a 
machine would not be condemned. But that the machine prevents many 
citizens from casting any ballot whatever, experience has proven, and 
quite as much so at the last election as in previous ones, when the 
machine was more of a novelty. In the third place, the danger of fraud 
and the constant suspicion of it when results are announced. even where 
fraud cannot be proven, a.e matters which go to the vital point of our 
lemocratic form of government. The members of an election board are 
not machinists. and with or without the connivance of one of them the 


machine may be arranged to tell a lic. If it be not so arranged, vet the 


voters have more and more a growing suspicion that it has been so 
arranged whenever the results are quite different from what was expected. 


In the fourth place, if the total of votes on the machine are not in dis- 
agreement with the separate votes that make up the total, there is no way 
of proving fraud: there can be no recount in any event. There is nothing 
which can throw light upon the guilt or innocence of those suspected 
of manipulating of the machine. Ballots may he recounted, and any 
wrong done through the ba!lot-box done to them may he righted by the 
court. But voting-machines, like dead men, tell no tales. 


Of course the next Legislature will not pass an act rehabilitating the 
former method of ballot, or, which would he better, adopting the Massa- 
chusetts system, unless there is a strong public sentiment openly manifested 
against the voting-machine. The two Houses of the Legislature being 
in antagonism politically, a repealer can hardly be passed without it meets 
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the approbation of both of the political parties of this state. But the 
question ought not to be considered in a party light. If it be true that 
the machine does give one party an advantage over another, it does a 
wrong to the state at large. If it be not true, then each party may con- 
sistently and conscientiously take up the subject on its merits. There is 
no question which can arise during the next session of more real import- 
ance than this, of so protecting and guarding the exercise of the right 
of franchise, as that every citizen can vote with the greatest ease, and 
with perfect confidence that his vote, as to every candidate voted for, will 
be cast as he desires and counted as it was cast. We should like to see 
the Governor of this state have the courage to recommend the Legislature 
to repeal its act concerning the voting-machine, and to adopt instead the 
most perfect system of voting known in America, whether it be that of 
the Massachusetts ballot or otherwise. 


In August, 1905, the Court of Chancery of this state, in an opinion 
advised by Vice-Chancellor Bergen, decided that the state “has a right, 
unless it grants it to another, to the ultimate disposition of what remains 
of all waters which naturally empty into a tidal stream after the tran- 
sient right of riparian owners have been exhausted, and no one has a right 
to divert the water for commercial purposes without the grant of the 
state, in the absence of which such abstraction is the conversion of public 
property without legislative authority. The state may grant this right, 
but until it does it should be held beyond the reach of private appropri- 
ation.” This case was that of the State v. The East Jersey Water Co., 
in which the Attorney-General, acting under a recent statute, asked to 
have the defendant enjoined from diverting the waters of the Passaic 
River at Little Falls for supplying the needs of Staten Island in the State 
of New York. In commenting upon this opinion of the Vice-Chancellor 
the Journal said, (28 N. J. L. J., 261): “We predict that the court of 
the highest resort will not reverse the views of the Vice-Chancellor.” 
This prediction has been verified, as the Court of Errors and Appeals has 
now upheld it in all its breadth and scope. We print on another page 
the syllabus of the opinion, prepared by Mr. Justice Pitney. While we 
have not seen the text of the opinion, it is apparent from the syllabus that 
all the points urged by the East Jersey Water Co. have been swept away, 
and that the broad principles of public policy and of common law permit 
the state to exercise full control of the flowing waters of the state, in so 
far as that these waters may not be diverted in any substantial quantity 
so as to have them applied to outside uses, to the injurv of the landowners 
affected beyond the point of the diversion. This final decision is a most 
important one, and the policy it adopts is both just and reasonable. 


Without doubt one of the next important questions which will come 
up in the Court of Errors and Appeals after the usual preliminary skir- 
mish in the Supreme Court, will be the question of just what constitutes 
“true value” of real estate for the purposes of taxation. The famous de- 
cision by the late Chief-Justice Beasley, in Central R. R. of N. J. v. State 
Board of Assessors, of about twenty years ago, shows what his opinion 
was on the matter. In that case the learned jurist said: “To take the 
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cost of a piece of real estate as a criterion of its yalue, in very many cases, 
would be unwise and oppressive as a basis of taxation. Many pieces of 
real estate, costing large sums of money, and ‘at one time possessing great 
value, have within the space of a few years ceased to have any consider- 
able value, or to be for any purposes desirable. Very many costly struc- 
tures have totally failed to pay any interest or income upon their cost, 
or even to pay current expenses. Factories, mills, hotels, and private 
residences, are instances of this kind. The cost of a structure, whether 
it is a house or a railroad, is not the test of its value for taxation. A 
handsome residence may or may not be worth as much as it cost. Much 
of its cost may have been an idle waste of money. The true value of a 
given piece of property, and the value at which it may be taxed, is that 
amount of money which it would yield, in the hands of one willing to sell, 
but not required to sell, to one willing and able to buy, but not required 
to buy.” The Chief-Justice was surely not far from right. 


The Central Railroad of N. J. has recently had another case up before 
the Supreme Court, in which the State Board of Equalization of Taxes 
was the defendant, and which concerned the constitutionality of the act 
of 1905 providing for the taxation of second-class railroad property at 
local rates. The railroad in its appeal to the State Board claimed that its 
second-class property having eg assessed at true value and other prop- 
erty in Newark below true value, the State Board should reduce the valu- 
ation on the railroad property to an equal percentage with that of other 
property. It was held by the Board that for the purpose of equalizing 
taxes it had no power to reduce property below its true value nor to in- 
crease the valuation on other property assessed locally. The railroads 
claimed that the Duffield act was unconstitutional, being special legisla- 
tion and in violation of the provision that all property shall be taxed by 
uniform rule at its true value. The Supreme court has just decided, the 
opinion being given by Gummere, C. J., in favor of the constitutionality 
of the act. The opinion holds that the act of 1905 is not substanti ially 
different in its method from the law which has been in force for many 
years for the taxation of railroad and canal property and which has been 
sustained by the courts. It holds, further, that the State Board was en- 
tirely right in deciding that it had no power to reduce the railroad’s as- 
sessments under the constitutional limitations that property shall be ‘as- 
sessed at true value. As to the point made by the State Board that it 
could not raise the assessments of other local property, it holds that the 
Joard was in error in dismissing the appeal on those grounds. On the 
contrary, it is the duty of the State Board to increase valuations when it 
is shown that the assessments are below true value, and that it has power 
to direct a reassessment in any district. The Chief Justice says that the 
only evidence before the court was in the form of a stipulation of facts 
consented to by the attorney-general and the railroads who agreed that 
property outside of the railroad had not been assessed ‘at true value, and 
holds, therefore, that it cannot direct such a reassessment, leaving open 
the question as to whether such an order may be obtained by subsequent 
proceedings to which Newark may become a party defendant and the 
presentation of additional proof. 
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The results of the late election in this state may not have been as 
pleasing to some of the regular politicians as they had hoped, but they 
prove conclusively that party ties are not as strong as formerly, especially 
when local questions are involved. A most important outcome of the 
recent strenuous discussion upon certain public measures, has been, that 
better men, as a rule, have been nominated for office by both political par- 
ties than has been the case for some years past. Discussion and conten- 
tion so toned up the public mind that better nominations and better selec- 
tions as to the candidates for office resulted in not a few counties in the 
state. As to the rather anomalous condition of affairs in the Legislature, 

which the majority in the one House is of one political party and that 
in the other of the opposite party, it remains to be seen whether that will 
be for the good of the state or otherwise. On the one hand, it will pre- 
vent any one party from shouldering the responsibility of good or bad 
legislation. On the other hand, it will also prevent the passage of meas- 
ures likely to have a partisan cast. It may be that on the whole better 
a. will result, because of this division of responsibility. In any 
case, the legislators of both parties are now placed in a position where th: 

‘sults of thei ‘ir united action will have a determining effect upon the ques- 
tion of the political control of the state for the succeeding year or years 
The mere fact that this is so will make the legislators m« 
usual. It is to be hoped that in the large grist of laws likely to be groun 
out more good acts than customary will be found included. We can only 
hope so! The tendency of over-legislation is obvious. We do not want 
more laws, but better ones. There needs to be more of a sifting of the 
proposed acts, and fewer amendments to laws whose operation is satis- 
factory. A biennial session of the legislature would probably benefit the 
state more than the present system of annual sessions. 


re careful thar 


The subject of corporal punishment in India has received the atten- 
tion of a committee of the Dritish Indian Association, which has recom- 
mended that the law of 1864, permitting whipping as a means of judicial 
punishment, should be repealed. Prior to 1864, and for some time after- 
ward, punishment by whipping was not practiced in ine, and then it 
was deliberately undertaken as a means for preventing the overcrowding 
of jails. When the law was first put in operation, pn usands of floggings 
per vear were reported. The punishment was invariably inflicted with a 
rattan or cane over the bare body, which could be extended up to thirty 
stripes. Some of the victims died while undergoing the operation. The 
committee referred to state that, at first, there was not so much disgrace 
and degradation attaching to the practice, but that in recent years the vic- 
tims were afterward banned by society and excluded from useful employ- 
ment, and so, instead of causing reformation it confirmed the criminal 
in a life of crime. In 1878 the total number of judicial floggings had 
risen to appalling figures. namely, 75,223, and as late as 1897 the number 
was 64,087. We refer to this subject because in some of our states the 
propriety of similar punishment for small offenses crops up from time to 
time, and it is well to take into consideration the results of the experience 
of India, which have been the reverse of satisfactory. 
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COLONIAL COURTS OF SOMERSET COUNTY. 


(From Paper read by Vice Chancellor ‘Bergen before Somerset Co. Historical Society, 
Nov. 5, 1906.) 

The records show that in 1739, the Governor appointed as Judges in 
this county, Thomas Leonard, who lived in Prince Town, John Corle, of 
Rocky Hill, John Van Middlesworth, Gizebert Lane, and Paul Miller, 
the later at one time resided in New Brunswick, but from the fact that an 
advertised letter was addressed to him ‘at Bound Brook, the inference is, 
that he lived in the later place, at least part of the time. In 1749, the 
same Judges, excepting Lane, were reappointed, John Stockton taking 
Lane's place. These Judges appear to have held the Court of Common 
Pleas, Quarter Sessions, Oyer and Terminer, and all county courts, the 
Judges of the Supreme Court only appearing once a year, if as often as 
that, to hear issues pending in that court. 

In the year 1745, serious disturbances arose in the County of [ssex, 
over the attempt of the New Jersey Proprietors to dispossess persons oc- 
cupying lands bought by them from the Indians, who were described 1 
a communication on the subject, as the “native owners and proprictors 
of the same.” These purchasers and occupants learning that the Proprt- 
etors of New Jersey had surveyed and located lands which they had pur- 
chased from the Indians, which the proprietors claimed to hold by a su- 
perior title, and by virtue thereof, asserting the right to eject the occu- 
pants, those who had purclrased from the Indians met, and appointed a 
committee to act for them. One of this committee, Samuel Baldwin, be- 
ing arrested for cutting timber on lands in his possession, was committed 
to jail in Newark, and a large body of men, said to have numbered four 
hundred, gathered together, and by force, rescued Baldwin, notwithstand- 
ing the reading of the riot act to them by the sheriff. This conduct 
aroused the public authorities who sought to suppress the rioters, but the 
sympathy of those not especially interested, and the activities of those who 
were, created a public sentiment which rendered an efficient enforcement 
of the law difficult, and the uprising spread to the adjoining counties of 
Middlesex and Somerset, where similar conditions existed. and in the 
latter county a large body of men, some coming from Newark, broke 
open the county jail and released one Abraham Anderson. | am unable 
to state the reason for this commitment, but in view of the fact that the 
rescuers were largely from Newark and of the party formed to resist the 
ejectment of land holders by the proprietors, it is a fair inference that the 
charge against him grew out of the land troubles. For this offense, Abram 
Bainbridge, Samuel Price, John Anderson and John Bunbridge, Jr., were 
indicted, charged with committing riot in Somerset county. The loss of 
the records which I have referred to, deprives us of any knowledge of 
the disposition made of the indictment. The action of jurors in other 
counties in refusing to convict on similar charges, warrants the belief that 
no penalty was ever inflicted. A very interesting discussion of this ques- 
tion is to be found in Judge Nevill’s charge to the Grand Jury of Middle- 
sex county, to be found on page 456, N. J. Archives, 1 series, vol. 6. 

Again in the latter part of July, 1747, the jail was broken open and 
a prisoner released. About forty or fifty men appeared at the jail armed 
with clubs, and broke open the prison doors and carried oft one John 
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Fenix, who was in custody in an action of trespass at the suit of Andrew 
Johnston; the incident seems to have been closed with the statement ‘‘no 
person knowing any of the rioters, no prosecution has been against them.” 

In 1752, Jacob Van Nest, from the North Branch of the Raritan, was 
murdered by his own negro. The account of it published at the time states, 
that all the provocation was, Mr. Van Nest taking a little of the fellow’s 
tobacco; and that evening having been on a visit to Dr. Van Wagenen’s, 
his neighbor, two negroes waylaid him, and knocked him off his horse, 
and with an axe split his skull, and dragged him a little out of the road; 
the horse coming home soon after without his master, gave some alarm, 
and the next day proper search being made, he was found. His negro 
was thereupon taken up and brought before the coroner’s inquest; and 
heing made to touch his master’s body, the blood suddenly gushed out of 
the dead man’s nose and ears, as it did likewise from the negro’s, who 
thereupon, being stung with guilt, confessed the crime, and was together 
with his accomplice directly sent to jail in order to receive their just de- 
merits. This murder occurred in December, 1752, and before the first 
of the vear 1753, the Van Nest negro had been tried and convicted, and 
burnt at Millstone. The report states that “he stood the fire with 
the greatest intrepedity.”. As Abraham Van Dorn was sheriff of this 
county in 1754, the probability is that he was the sheriff who exccuted 
the sentence of death on this negro. What disposition was made of the 
other negro does not appear. 

In the same year, 1753, three men were convicted and condemned 
to die, two for burglary, one for horse stealing. Of these one was re- 
rieved, and two executed, but the record does not disclose the name of 
he one that was spared. 

In 1756, a special Court of Over and Terminer was called to try John 
(onolly, for the murder of an Indian woman called Kate, the wife of one 
George, a Friend Indian, who had lived many vears in the county of Som- 
ersct. From the examination and confession of the prisoner Conolly, it 
anpeared that there was a combination hetween the prisoner, Joseph Ches- 
nev, Daniel Harnet and one Muckleroy, to murder the family of Indians 
and take their scalps to Philadelphia, and there swear that they were 
enemy Indians that they had killed in the Province of Pennsylvania, to 
get the reward there offered for Indian scalps. These men, armed with 
guns, cutlasses and an axe, went to the Indian wigwam near Peapack on 
the 12th of April, 1756, about the middle of the night, broke open the door 
and called to the Indian man to come out. He, not obeving immediately, 
Chesney fired his gun into the wigwam but missed the Indians; upon 
which the Indian man in a great fright burst through the back of the wig- 
wam and ran for his life. Conolly ran after him with an axe, the Indian 
having fallen, but before Conolly reached him, he arose and made his es- 
cape. The men then returned to the wigwam and Conolly, with his axe, 
knocked down the woman and cut her head all to pieces. They next pro- 
ceeded to murder the children, one of them a girl about eleven years old, 
the other two being twins of about twelve months. The children, although 
badly hurt, were not killed. Conolly was arrested and committed to the 
jail in Somerset county for trial. This outrage created considerable ex- 
citement and resulted in a proclamation by the Governor commanding 


1 
i 
‘ 
t 








360 THE NEW JERSEY LAW JOURNAL. 


all magistrates to apprehend the murderers and to commit them to jail, 
but no  iurther record of this is to be found. 

The unsettied conditions caused by the Revolutionary War prevented 
the Supreme court from meeting at Perth Amboy or Trenton, and on 
September 16, 1777, an act was passed by the Legislature authorizing 
the Governor of the State to appoint places for the meeting of the Su- 
preme court, in pursuance of which the Governor, on June 10, 1778, ap- 
pointed Millstone and burlington as the two places where the Supreme 
court of the state should meet. It was directed to hold its sessions in 
Burlington on the first Tuesday in April and September, and on the second 
Tuesday in May and November at Millstone. [t is a matter of tradition 
that Chief Justice Brearley heard at Millstone, at a session of the Supreme 
court, the argument of the question whether the powers of the Legisla- 
ture were restricted by the constitution. The constitution not having 
been approved by the people, it was contended that it had no greater 
force than a legislative act, and might be repealed by a subsequent leg 
lature, but the Chief Justice thought otherwise, and determined that the 
power of the legislature was controlled by the terms of the charter or 
constitution adopted by the Provincial Congress. This was the first au- 
thoritis « judicial determination in this country holding that a legislative 
body must keep its legislative action within constitutional limits. After 
the war closed the courts gradually settled into normal conditions, ‘and 
from that time the procedure has been regular, and within well defined 
limits, and the administration of the Jaw received with respect by the 
people. 

ft is not inappropriate to the subject we are considering to recall an 
incident in the administration of justice in this county in which Judge 
Leonard was involved, and against whom serious charges were made, al- 
though they do not appear to have been well founded. In 1751, one 
James Bonney, then imprisoned in the Somerset county jail for debt, pre- 
sented his complaint to the council and general assembly, charging Judge 
Leonard with misfeasance in office and praving for legislative relief. This 
petition was presented each year until 1754, and no action being taken, 
it does not appear to have been further pursued by the petitioner. Ina 
communication dated Somerset Jail, December 17, 1752, addressed to, and 
published in the New York Gazette, Mr. Bonney complains that he had 
been divested of his estate by an unlawful and disqualified sheriff; and 
was then saudi di in jail for the payment of his debts, and notwithstanding 
his repeated application to the legislature of the province for relief, he had 
not been able to obtain it and there fore was obliged to appeal to the pub- 
lic. To this petition was annexed a copy of the law providing for the 
appointment of sheriffs, which, among other things, provided that if one 
appointed as sheriff did not enter into a bond and take the oath required, 
ary act done by such person under color of his appointment should be 
illegal and void. Following this were the proceedings taken in the gen- 
eral assembly, which cited the petition by Bonney, showing that one 
Ridde!, acting ‘as sheriff of the county of Somerset, had sold the mills 
and estate of Bonney and then removed himself out of the province with 
the money thus obtained, without satisfying the debt. and heine thus de- 
prived of his property and without other means of discharging his debt. 
his creditors had caused him to be imprisoned, and charged that Riddel 
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had not properly qualified himself to be sheriff. Whereupon it was or- 
dered that Mr. Van Middiesworth and Mr. Fisher, two of the members 
from Somerset county, should wait on the Governor and acquaint him 
that Thomas Leonard, as Judge or Chief Magistrate of the County of 
Somerset, undertook to take security of, and qualify the said Riddel as 
sherifi of said county. 

On lebruary 11, 1752, the facts were laid before the Governor at 
considerable length, a synopsis of which is substantially as follows: that 
the securities given by the pretended sheriff were neither of them tfree- 
holders of the county, and that this was well known to Judge Leonard ; 
that Riddel neither signed the roll or took the oaths; that he was not a 
freeholder of the county as required; that he was a person of infamous 
character and vicious behavior, and had little or no estate, to which judge 
Leonard could not be a stranger; that the appointment was recommended 
by Judge Leonard, and was a matter of surprise, concern and dissatis- 
faction to the principal inhabitants; that Judge Leonard suffered tie 
pretended sheriff to act under color of his commission; that he continued 
to act until the clerk of the county refused to seal and deliver him writs; 
notwithstanding which Judge Leonard suffered him to exercise the office 
hy color of which he sold the mills and estate of Bonney and ran away 
with upwards of two hundred pounds of the money arising from tie 
sale: for want of which Bonney was then confined in the jail of the county 
of Somerset, and his family in deep distress; that if the pretended sheriff 
had not run away, or if his securities had been sufficient to make good the 
damages, Bonney’s creditors might have been satisfied, and he at liberty 
to make provision for his wife and family; that Judge Leonard induced 
one John Horner to become security for the sheriff by representing to 
him that other persons of sufficient means were to join in the bond; that 
the bond was sealed and acknowledged before Judge Leonard and ought 
to have been delivered by the said Judge to the clerk of the county of 
Somerset; that the House had ordered two of their members to inform 
Judge Leonard in a private way that they wished information on the sub- 
ject, which the Judge refused ; that these acts discovered Judge Leonard’s 
neglect and breach of duty to the King, as well as his violation of the law 
of the Colony, and that it was not for his majesty’s service, or the public 
good for Judge Leonard to retain his respective offices any longer. 

To this, under date of February 21, 1752, Judge Leonard replied that 
John Riddel, late pretended sheriff of Somerset county, lived in Prince 
Town for many years and kept store there, where he married a woman 
with a good estate, real and personal: that Riddel so far as he knew had 
behaved himself well and obtained a good reputation in the county of 
Somerset; that Barefoot Lbrunson, then sheriff of the county died. where- 
upon Riddel obtained recommendations in writing to succeed Brunson 
as sheriff, from most of the magistrates and freeholders of the county. 
That upon these recommendations Riddel was commissioned as sheriff 
of the county of Somerset without any ‘application from Judge Leonard, 
other than the signing of the recommendation; that Riddel having ob- 
tained the commission came to him as the nearest judge to give security, 
and because he had no copy of the sheriff’s act, he desired Riddel to have 
the bond drawn, either by Mr. Cotman, acting ‘as deputy in Somerset for 
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the Attorney General, or by Mr. Hooper, clerk of the county, the bond 
as he believed having been drawn by Mr. Cotman; that Riddel told him 
that John Horner, William Montier and John Denison would be his se- 
curities ; John Horner was then deemed to be the owner of real estate in 
Middlesex worth several thousand pounds ; that Wm. Montier, then rented 
a house of Judge Leonard, in Prince Town, and was building a house in 
Middlesex on the other side of the street from where he then lived, and 
though no freeholder in Somerset was deemed sufficient to join with Hor- 
ner; that afterwards Riddel told him that Denison would not sign the 
bond, and his name was crossed out, when it was executed by Riddel, 
Horner and Montier ‘and delivered to the clerk of the county of Somer- 
set; that as he had no copy of the sheriff's act, and as the rolls for the 
oaths were in the hands of Paul Miller, another Judge of the county, who 
for many years had usually administered those oaths, he ordered Riddel 
to go to the clerk of the county with his commission, and be sworn by 
Judge Miller, and that until Riddel ran away he had never known that he 
had not taken the oath; that until a short time before he ran away Leon- 
ard had never heard of any blot on his character or any vicious behavior, 
but was then informed that he had taken to drink privately, but never 
heard of any other vice; that when he ran away he was indebted to him 
for thirty pounds, and declared that whatever he did, was bona fide ac- 
cording to the best of his knowledge. Mr. Bonney had concluded his state- 
ment by saying that he could not obtain a hearing nor a trial since the 
year 1746, for which he appealed to the records of the courts, and that he 
could not get any relief by the legislature; notwithstanding “they have 
taken out of my hands by pretext of law, | humbly conceive, as good as 
1,500 or 1,600 pounds, and not one penny of my debts paid with it. and 
| do beseech all my loving countrymen that have a regard to pity and 
compassion for their fellow creatures, to assist me in bringing my case 
before his majesty and council.” Concisely stated, the administration of 
justice in this county permitted a sheriff to sell a man’s property under an 
execution, abscond with the proceeds, and then for at least six years hold 
the former owner of the property in| confinement for non-payment of ‘a 
debt, to satisfy which his property had been sold by a pretended officer, 
whose acts were made illegal and void by the law, because he had not 
properly qualified. A careful reading of the documents remaining unde- 
stroyed relating to this question do not justify the charge of malfeasance 
against Judge Leonard, but it would seem that there should have heen 
some legal method of redressing so manifest a wrong. If the sheriff’. act 
was yoid, the sale made by him could have had no legal effect; if on the 
other hand he was a de facto officer, it would seem that his bondsmen 
should have been liable: that they were persons of property abundantly 
appears from Judge Leonard’s statement. 

Judge Leonard seems to have been a man of some consequence in the 
community, for he was not only one of the judges of the county, but for 
a long time served as ‘a member of the Council, a position which he re- 
signed July 31, 1758, because of advancing years and physical infirmities 
which prevented his properly performing the duties of that office. He 
died during the following year. 

As indicative of public sentiment on a question which now finds no 
support among law-abiding citizens, and the evils flowing from which 
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have for many years been recognized and suppressed with a vigorous 
hand, was the raising of funds to provide for the building of churches, 
bridges and almost every character of public institutions by lottery. The 
newspapers of the period between 1750 and 1760 were filled with adver- 
tisements of these lottery schemes. To be sure, they were condemned 
by some, and articles depicting the evils to result therefrom were pub- 
lished, still the system was not without its open advocates, one writer 
going so far as to ‘assert that the practice of drawing lots had the coun- 
tenance of the Scriptures, in that the Ruler of the universe had “ordered 
his chosen tribes to use them in the division of their inheritance, and that 
they were used by the apostles themselves.’ 

While an awakened public conscience was sufficient to secure, in 
1759, a law prohibiting lotteries in New Jersey, subjecting those who 
might violate it to a fine of five hundred pounds, the evil was not cured, 
and the law was evaded by advertising the drawing of lotteries to take 
place on Biles Island, which was located in the Delaware River, near 
Trenton, but beyond the boundaries of the province. (ne of these lot- 
teries advertised to be drawn on Biles Island, had for its object the finish- 
ing of the Lutheran church in Bedminster, and it is with astonishment that 
we of this generation learn that this lottery, contrary to the spirit of the 
law, was advertised to be drawn beyond the jurisdiction of the province, 
under the supervision of Paul Miller, one of the Judges of the Court of 
Common Pleas of the county, a judge who not only heard civil, but also 
criminal cases, and imposed the sentence of the law upon those convicted 
of its infringement. With Judge Miller were associated as supervisors, 
sryan Laferty and Daniel McEown, two of the Justices of the Peace for 
the county of Somerset. That these judicial officers should thus counten- 
ance a violation of the law because the unlawful act was to be performed 
beyond the jurisdiction of the courts authorized to punish its violation, 
creates a situation that in this day would meet with universal condem- 
nation, and indicates an absence of judicial ethics, difficult to understand. 

Many other instances of the peculiar conception which our pre-revo- 
lutionary courts entertained of judicial functions might be quoted, but 
the length to which this paper has grown forbids their citation. Enough 
has been shown to disclose the want, to a certain extent, of the sentiment 
now prevalent, that to entitle a court to that respect and reverence which 
the efficient administration of justice requires, its judicial officers must 
be above suspicion.. 

That the judges of our county courts prior to the Revolutionary War 
were men of honor and probity is not to be denied, and we must assume 
that the burning of men at the stake, the execution of prisoners for bur- 
glary, the maiming of men by cutting off their ears for conspiracy, and the 
supervision of lotteries by judicial officers in violation of the spirit of the 
law, was consistent with the popular sentiment of that era, or at least that 
it did not fall under the condemnation of the great majority of the public. 

Judges, like the rest of mankind, ‘are subject to human influences, 
and their acts are insensibly colored by the atmosphere in which they live. 
If you have a brutal judge. or a judge of easy conscience, it is most likely 
so because the sentiment prevailing in the community is brutal, or its con- 
science lax, and if you desire an enforcement of the law with courage and 
impartiality, with uprightness and true mercy, it is the duty of the citizen 
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to cultivate and teach sentiments of truth and purity, and to realize and 
assume his responsibility in the matter. That part of the community, 
whether dominant or not, having for its aim the making of good laws 
and their faithful execution, are not doing their duty, and have no right to 
complain, if they sit idly by and permit vicious sentiments to grow until 
they become prevalent, nor have they then the right to condemn a court 
because it does not live up to such high ideals of public welfare as the 
best people think they have a right to expect. You must be bold enough, 
and sufficiently self-sacrificing, to announce and maintain the right, and 
fearlessly condemn the wrong, even though it may be distasteful to an 
easy going neighbor whose good will and friendship you seek to retain. 

A cowardly good man, who is silent when he should speak, and from 
a like motive refuses to act when he should, is more to be condemned than 
one, who having never been taught the truth, follows natural instincts ; 
the first does the wrong with knowledge, the second without it. 

Laws are and must be general in character and their faithful discrim- 
ination and judicial administration depends upon the men selected for 
their enforcement, and as a sequence they must be those whose characters 
are formed and influenced by their surroundings, and the better the com- 
munity the better the judge, for a weak judge may become a stronge one, 
provided the influences which surround him make for good, and a public 
sentiment is created which will not tolerate the crooking of the knee for 
some fancied personal advancement, or the retention of the friendship 
of those whose power is potential, but whose desires are not always right- 


cous. 


MUTUALITY IMPORTED INTO LEASING AGREEMENT. 

In the case of the Underwood Typewriter Company y. Century Realty 
Company (Mo. App.), 94 S. W. Rep. 787, the realty company executed 
a lease which provided against subletting without first obtaining consent 
in writing on the back of the lease. The lessor obtained a written agree- 
ment to give its written consent to an assignment of said lease to an ac- 
ceptable tenant. With the knowledge of the lessor the lessee, relying 
upon this promise, spent a large ‘amount of time and labor in securing 
an acceptable and satisfactory tenant for the premises for the space em- 
braced in the lease, from whom the plaintiff could have realized a profit 
to itself, had the lessor executed the written consent to assign the lease as 
it had theretofore promised. This the lessor refused to do. The majority 
opinion proceeded upon the theory that the primary lack of mutuailty 
was cured by importing a sufficient and definite consideration in the shape 
of a tenant both acceptable and satisfactory, which the demurrer admitted, 
in view of the allegations in the petition. The majority opinion, by Mr. 
Justice Nortoni, states: “The law pertaining to the sufficiency of a con- 
sideration is satisfied if the moving party puts himself to inconvenience, 
trouble, or expense, relying upon the faith of the promise of the party 
against whom the promise is sought to be enforced, for in such case the in- 
convenience, trouble, and expense will be taken to have been incurred at 
the instance and request of the promisor. School Dist. y. Scheidley, 188 Mo, 
672-684, 40 S. W. Rep. 576, 87 L. R. A. 406, 60 Am. St. Rep. 576; Halsa 
v. Halsa, 8 Mo. 303-307; German y. Gilbert, 83 Mo. App. 411; Koch v. 
Lay. 88 Mo. 147; Webb's Pollock on Contracts, 167; 9 Cyclo. of Law & 
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Pro. 308. In such case the law, in a spirit of justice, regards that incon- 
venience, trouble and expense as having been invited and entailed by the 
promise of the other party and therefore impledly at his instance and re- 
quest, ‘and, the moving party having discharged his undertaking, it, there- 
fore affixes the mutuality of obligation and sufficiency of consideration 
which relates back to the inception of the agreement as against the prom- 
isor and requires him to respond as well. ‘This is the principle, as we 
understand it, as will be evidenced by consulting the following authorities 
in point: School Dist. v. Scheidley, 138 Mo. 672, 40 S. W. Rep. 656, 37 
L. R. A. 406, 60 Am. St. Rep. 576; Laclede Const. Co. vy. Tudor [ron 
Works, 169 Mo. 137, 69 S. W. Rep. 384; Willets v. Sun Mut. Ins. Co. 
(N. Y.), 6 Am. Rep. 31; South & North Ala. Ry. Railroad Co. (Ala.), 
13 So. Rep. 682, 39 Am. St. Rep. 74; Muscatine, etc., Co. v. Muscatine 
Lumber Co. (lowa), 52 N. W. Rep. 108, 39 Am. St. Rep. 284; Andreas 
v. Holcombe, 22 Minn. 339; Morgenstern vy. Davis, 14 N. Y. Supp. 31; 
Storm v. United States, 99 U. S. 76-83, 24 L. Ed. 42; Mills v. Blackall, 
11 Ad. & Ell. (N. S.) 858; Kennaway v. Trecavan, 5 Mees. & W. 501; 
9 Cyclo. Law & Pro. 333; 7 Am. & Eng. itncy. Law, 2d Ed. 115; Lawson 
on Contracts, 2d Ed., sec. 106. “It is true that in such agreements, which 
at first are insufficient by reason of the want of the very essential element 
of every valid contract, sufficient consideration and mutuality, the prom- 
isor can, if he sees fit, revoke and recall the promise at any time prior to 
the promisee having moved toward its fulfillment and expended time, 
labor or money or inconvenienced himself thereabout, for, up to that time 
nothing having been done thereunder by the promisee, it will remain a 
nude pact and is not obligatory. Andreas v. Holcombe, 22 Minn. 339. 
But if the promise is permitted to stand, and, with the knowledge of the 
promisor, the promisee expends time, labor or money or otherwise incon- 
veniences himself or forfeits any legal rights, relying upon the faith of 
the promise, the element of consideration ‘and mutuality is thereby sup- 
plied as of the date of the agreement, and the contract at once becomes 
enforceable at law.” 

The whole question resolves itself into this: Is the fact sufficiently 
alleged in the petition to establish it on a demurrer, and the matter is 
found in the third clause of Mr. Justice Nortoni’s statement of the facts 
as follows: ‘That the defendant afterwards, during the term of the lease, 
made its proposition in writing to the plaintiff to give its written consent 
on the back of said lease to an assignment thereof by plaintiff to an ac- 
ceptable tenant when procured and produced to it by plaintiff.” It is 
certain that this did not change the nature of the contract. It seems to 
us that the demurrer could only allow the admission of the fact that such 
an agreement was made. The determination of the matter, whether or 
not the tenant was a satisfactory one as a matter of law, was still with 
the lessor or defendant. In order to make the admission of the demurrer 
a binding one on the defendant the petition should say that the tenant 
tendered was acceptable to the defendant and accepted by it. The mere 
matter of the ability of the party proffered ‘as a tenant to pay rent, could 
not be deemed sufficient in a case of the kind in question: the lessor 
reserved the right to determine the question as to whether a tenant was 
satisfactory and the demurrer in this case cannot be deemed to have done 
that for the defendant. The allegation that the defendant refused to 
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accept the tenant is in itself an admission that the tenant was not ac- 
ceptable to the defendant, the very essence of the agreement. The allega- 
tion to be an admission of a fact on a demurrer to a petition must go to 
the very essence of the agreement and in order to be binding in this case 
should have been to the effect that the tenant proffered to the defendant 
was acceptable to the defendant, and this is not stated in the pleadings ; 
therefore, we think the dissenting opinion of Mr. Justice Bland was cor- 
rect. His conclusion was as “follows: “And T’ will concede that if 
defendant had agreed to indorse its consent on the lease that plaintiff 
might sublet a portion of the premises to B, and plaintiff had thereafter 
procured B to come in as a subtenant on terms profitable or advantageous 
to plaintiff, the contract would be enforceable. But it seems to me the 
promise to let in an acceptable tenant is illusory, for the reason it is 
upon a condition which reserves an unlimited option to defendant, the 
promisor, to say who shall or shall not be an acceptable subtenant, and 
for this reason the contract is unenforceable. Blaine v. Knapp & Co., 
140 Mo. 241, 41 S. W. Rep. 787. In Davie vy. Lumberman’s Mining Co., 
93 Mich. 491, 53 N. W. Rep. 625, 24 L. R. A. 357, it is said that an 
agreement by which miners are to work at mining in a specific pit for 
$1.50 per ton ‘as long as we can make it pay’ was not of such a character 
as to entitle them to damages for its breach. In Vogel v. Pekoc, 157 III. 
339. 42 N. E. Rep. 386, 20 LL. R. A. 491, it is said that a contract to 
employ a person to work from time to time, his services to continue only 
as long as satisfactory to the employer, did not bind the employer to do 
anything: and it seems to me the contract between plaintiff and defend- 
ant does not bind the defendant to do anything. There is, therefore, a 
want of such certainty tn the contract as to make it non-enforceable.”’ 
The majority opinion shows thoughtful consideration, as do all of the 
opinions of the author of it, but it seems to us clear that in view of the 
facts in that case, as set forth in the petition, that the lines are correctly 
drawn by the dissenting opinion ‘as a rule of law. The majority opinion 
opens the door to too much uncertainty.—Central Law Journal, Oct. 5, 
1906. 


STATE »,. EAST JERSEY WATBER CO. 


[N. J. Errors and Appeals, Nov. 19, 1906. | 


On appeal from opinion of Bergen, V.C. The sy!labus of the opinion 
of the Court of Errors and Appeals, by P rNEEY, J., is as follows: 

(1) The act of May 11, 1905 (P. L. 1905, p. 461). whereby it is 
made unlawful for any person or wih ae to transport through pipes, 
conduits, etc., the waters of any fresh-water lake, pond or stream of this 
state into any other state, is constitutional. 

(2) The first section of the bill of rights contained in our Constitu- 
tion, which declares that all men have certain unalienable rights, among 
which are those of acquiring, possessing and protecting property, etc., 
does not guarantee to ‘any man the right of acquiring property in any- 
thing that is not the subject of private property by law; nor the right of 
disposing of property that has not been duly acquired under the law of 


the land. Relea ks || 
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(3) The Federal Constitution (Art. IV. Sec 2), in declaring that 
“The citizens of each state shall be entitled to all privileges and immuni- 
ties of citizens in the s-veral states,’ does not guarantee to citizens of 
the State of New York. while resident there, all the privileges that they 
would enjoy if resident in New Jersey. 

(4) A charter acquired under our general corporation act of 1875 
and its supplements (Rey. 1877, p. 179, p. 1283; Gen. Stat. p. 907; P. L. 
1876, p. 10), for the purpose of damming rivers and streams, and storing, 
transporting and selling water, does not amount to an express or implied 
grant of any property of the state in its riparian lands. 

(5) The general corporation act of 1896 (P. L. 1896, p. 277, sec. 6; 
P. L. 1899, p. 473), does not authorize the incorporation of companies for 
the purposes of diverting water from streams and storing and seiling the 
water thus diverted. 

(6) The act of May 11, 1905 (P. L. 1905, p. 461), amounts to a 
repealer of the power of any company organized under the corporation 
act of 1875 and its supplements to transport water’ out of the state, even 
if such power be assumed to have been acquired under the latter acts. 

(7) The conunon law recognizes no right in the riparfan owner, as 
such, to divert water from the stream in order to make merchandise of it. 

(8) The state has not, by statute, changed the rule of the common 
law so as to make the water of our lakes and streams the subject matter 
of commerce in the ordinary sense, nor has it authorized water diversion 
for other than riparian uses, saving for a limited class of purposes bene- 
ficial to the people of this state. 

(9) The legislative policy of this state has been, and is, to preserve 
and administer our water rights for the benefit of our own people, to 
whom by right of proximity and sovereignty they naturally belong. 

(10) The State of New York. or the people thereof, have no inherent 
right to withdraw a supply of water from the territory of New Jersey by 
artificial means. 

(11) The control of fresh water running in the natural streams, and 
in lakes and ponds that have outlet in such streams (subject to the in- 
terests of riparian owners therein), resides in the siate in its sovereign 
capacity ‘as representative of and for the benefit of the people in common ; 
and the Legislature may prohibit the abstraction of such water, saving 
for riparian uses and for purposes authorized by legislative grants. 

(12) The act of May 11, 1905 (P. L. 1905, p. 461), which forbids 
the abstraction of such water for transportation beyond the bounds of 
the state, is not in violation of the interstate commerce clause of the 
Federal Constitution, because water abstracted contrary to the statutory 
prohibition cannot legitimately enter into interstate commerce. 

(13) The State of New Jersey, as owner of the bed of the Passaic 
River where flowed by the tide, has a proprietary right to the continued 
flow of the stream, which is paramount to the rights of upper riparian 
owners to withdraw water for purposes other than those incident to 
riparian ownership. 
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BYE ve. ATLANTIC CITY. 


[N. J. Supreme Court, Oct., 1906! . 


An application was made for a certiorari to review the action of 
common council of Atlantic City, in awarding a paving contract for the 
paving of Atlantic avenue with bitulithic pavement. 

(8) nopsis 01 Opinicn). 

FORT, J., in an opinion, said that, first, a municipal council may, in 
the exercise of the discretion vested in it, determine to pave a public high- 
way with a special or patented material, and to ask for bids upon such 
material alone, when the price at which any one may obtain the patented 
material is definitely fixed and known to be obtainable by all at such price, 
before the bids are asked for. Second, under the supplement approved 
May 2, 1906, to the general act relating to cities, approved April 3, 1902, 
under which Atlantic City is incorporated, ten days’ notice only is re- 
quired of the introduction of an ordinance for any contemplated public 
improvement. This act supersedes the notice required by the act of 1895. 
Third, it is within the right and power of a municipality to award a con- 
tract for a public work, as an entirety, rather than to parcel it out, where 
it is evident that the entire work can be done with greater expedition and 
better results under a single contract. 

It was suggested in the application that the act, approved May 2, 
1906, was approved after the legislature had adjourned and was therefor 
unconstitutional, because it was then beyond the power of the Governor 
to approve. Inasmuch as nothing was advanced before the court upon 
this question except the mere statement of counsel the court did not con- 
sider it sufficient grounds to justify the allowance. 

A suggestion advanced by those seeking the certiorari that there was 
fraud or collusion in the price or among the bidders, the court held was 
without proof, as it was brought out in the argument that all materials 
to be used in paving the streets were specified and prices at which they 
could be obtained by any bidder had been fixed hy the patentee. 


IN Ro NEWARK B3OARD OF WORKS. 


(Chambers, Nov. 13, 1906). 
Contract for Paving Streets—Certiorari. 

Application was made to Gummere, C. J., at Newark for a writ of 
certiorari to review the proceedings of the Board of Works in granting to 
the Standard Bitulithic Company a contract for the paving of Central 
avenue, between High street and the city line, with bitulithic. The con- 
tract was awarded over the veto of the Mayor. 

Mr. Harry V. Osborne for John Sommer, Jr. 

Mr. Joseph Coult for Board of Works. 

Several reasons were advanced by Mr. Osborne as grounds for the 
granting of the writ. The principal contention was that two notices of 
intention had been passed by the board. One of these, he declared, had 
been vetoed by the Mayor and returned to the commissioners and subse- 
quently passed by a vote of four to one. The second notice, Mr. Osborne 
said, was passed and then disappeared, as there is no record of what be- 
came of it on the minutes. The two notices were similar. 
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Because two notices had been acted on, Mr. Osborne declared that the 
proceedings of the board in going ahead in the face of the Mayor’s failure 
to approve the various acts of the commissioners, in authorizing the work, 
and awarding the contract, were irregular. Mr. Osborne said also that 
inasmuch as the contract did not bear the Mayor’s signature, the board 
acted irregularly in authorizing the contractor to proceed. 

GUMMERE, C. J., denied the application, without hearing defendant, 
as he said there had not been shown sufficient irregularity to warrant 
action by the court. 





IN Re WILL OF LOUISA HENNIG. 


(Passaic Orphans? Court, Oct., 19°6.) 
Will—Carbon Copy—Origmal Wil. 

SCOTT, VP. J.: Mrs. Hennig, when she died in October, 1905, was 
over 80 years of age, and the evidence taken, as a whole, strongly points 
to the fact that she was in bad physical and mental condition, and had 
been, for some time before. She made her first will on Sept. 14, 1901, 
and gave her property to her nephew, Albert Hennig, a natural thing to 
do. He appears to have been the nearest relative she had. Her second 
will was made June 10, 1904, which is about the time of her physical and 
mental decay. Just before this she made a deed of her property to some 
strange woman through the instrumentality of two persons, by the name 


of Page and Stewart, apparently without consideration. After suit 
threatened or commenced Mrs. Hennig got her property back. ‘This 


transaction shows she was not in good mental condition. On June 10, 
1904, this extraordinary will was made and the lawyer, who drew it, was 
obtained through the aid of one of the beneficiaries, Mrs. Grunner. She 
and her son got the property under this will. They are not relatives and 
before the will was made, rarely visited Mrs. Hennig. While this was 
a whimsical and unnatural will to make, vet if Mrs. Hennig was in her 
right mind she had a right to do it. 

It seems from the evidence of Mr. Geyer, who drew the will, and 
who is the executor and also a witness, that the will was made in 
duplicate, and the carbon copy is presented for probate, proved by the 
testimony of one witness, the other witness being out of the state. The 
first copy was left with Mrs. Hennig. While the carbon copy may be 
regarded as an original will, vet the real original will was the one that 
Mrs. Hennig retained custody of. If the two wills were in the possession 
of the lawyer, | presume this is the one that he would offer for probate, 
and not the carbon copy so called. Mrs. Healey testifies distinctly that 
the real original will was destroyed by Mrs. Hennig two or three weeks 
before her death, in Mrs. Healey’s presence. I have waited to see 
whether Mrs. Healey was contradicted, or her reputation, impeached for 
veracity. While there was an attempt to attack her testimony, it has 
signally failed. The original uncontradicted evidence before me now, 
is that this real original will has been destroyed by the testator, which of 
course amounts to a revocation. While there is some evidence about 
Mrs. Hennig’s statements just before she died, especially to Policeman 
Post, that the Grunners were her heirs, these are mere statements which 
may, or may not, have been true, as people who make wills often make 
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all kinds of statements about them, sometimes to mislead the hearer. This 
kind of evidence has not the strength and character to induce one to 
strongly regard it, in face of the direct evidence of Mrs. Healey, who 
appears to be entirely disinterested, and a respectable, conservative wit- 
ness. The testimony of the parties seeking to effectuate this will, it seems 
to me to be colored, and not to be relied upon. 

| doubt very much whether Mrs. Hennig was in her sane mind when 
she made this will, but there is no question in my mind that this will 
should not be admitted because, in the first place, there is a presump- 
tion that the original will is destroyed, when it cannot be found, and in 
the second place to add to that presumption, we have the direct evidence 
that the will was destroyed. In face of this, a carbon copy even though 
executed by the testator, in the hands of the executor, cannot be admitted 
to probate. 


MEEHAN v. BOARD OF EXCISE COM’RS OF JERSEY CITY et al. 


|N. J. Supreme Court, Aug, 7, 1906. ] 

intoxicating siesta free government, and which have, 
cense.—-l. The right to regulate the at all times, been enjoyed by the 
sale of intoxicating liquors by re- citizens of the several states. 
tail, by the Legislature, or by mu- 3. There is no inherent right in 
nicipal or other authority, under a citizen to sell intoxicating liquors 
legislative power given, is within by retail. It is not a privilege of a 
the police power of the state, and is _ citizen of the state or of the United 
practically limitless. It may ex- States. 


tend to the prohibition of the sale 4. Legislation that classifies li- 
altogether. A license is not a con- censes, for the sale of intoxicating 
tract. It is a mere privilege. liquors by retail, so that those who 


The privileges and immunities are required to expose their places 
guaranteed to the citizens by the of business to view, are distin- 
fourteenth amendment to the Con- guished from other licensees, by 
stitution of the United States, re- palpable differences in the condi- 
lates to those rights which may be tions under which the liquor is to 
called fundamental. Those which be sold, is not unconstitutional. 
belong of right to all citizens of a 


Certiorari by Hugh Meehan against the board of excise commission- 
ers of Jersey City and others, to set aside a resolution of the excise board 
of Jersey City. 


Argued June term. 1906, before FORT, REED, and TRENCHARD, 
JJ. 


Mr. Robert S. Hudspeth for prosecutor. 
Messrs. George L.. Record, Peter Backes, and I. F. Goldenhorn for 
defendants. 


FORT, J.: The application in this case is to set aside a resolution 
of the excise board of Jersey City, brought up by the writ, directing the 
removal of screens from certain licensed places, in accordance with the 
powers conferred by the supplement to the act entitled “An Act to regu- 
‘ate the sale of spirituous, vinous, malt, and brewed liquors, and to repeal 
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an act entitled ‘An Act to regulate the sale of intoxicating and brewed 
liquors’ passed March seventh, one thousand eight hundred and eighty- 
eight, approved March 20, 1889” approved April 13, 1906 (P. L. 1906, 
p. 199). The resolution is as follows: “Resolved, That from and after 
the adoption of this rule, the interior of the bar or business room in which 
liquors and other intoxicating drinks are sold and served under any 
license granted by this board, shall during such times as such sales are 
prohibited by law, be open to full view from the public street, Provided, 
however, this rule shall have no application to such places as are exempt 
from its operation under the provisions of said law.” 

It is not claimed that the resolution exceeds the powers conferred 
upon the excise board by the statute. The contention is that the statute 
conferring the power is unconstitutional. The power conferred is found 
in section 4 of the act. This section may be said to be inartistically 
drawn. It is quite involved. Summarized it prohibits the granting of a 
license to any person to sell spirituous, vinous, malt, or brewed liquors by 
less measure than one quart: (1) In any place where a grocery or mer- 
cantile business is carried on, excepting the keeping of a restaurant and 
selling tobacco and cigars; (2) In any place within 200 feet of a church 
edifice, schoolhouse, or armory; or, (3) In any place, except in a bar or 
business room upon the ground floor or basement of a building upon a 
public street ; excepting, however, out of this third (3) class, the following 
licensed places: (a) An inn and tavern, or a hotel having at least 10 spare 
rooms and beds for the accommodation of boarders, etc. (b) A restau- 
rant conducted upon more than one floor or story of a building where 
meals are regularly furnished, to the public, for compensation. (c) A 
picnic or recreation ground. (d) A building with a bowling alley. (e) 
A building entirely occupied by a regularly organized club or association. 

The contention is that these exceptions result in a practical discrim- 
ination between saloon licenses and inn or hotel licenses, as well as be- 
tween saloons and licensed restaurants, of the excepted class, where meals 
are regularly furnished. This seems to be the clear effect of the statute. 
It also distinguishes between saloons and picnic grounds and also between 
saloons with, and without, bowling alleys. The reason for this classifica- 
tion is not for the court to endeavor to discover or to attempt to reconcile 
with what may or may not be deemed the policy of the state as to grant- 
ing, restricting or withholding licenses. With these questions the court 
has nothing to do. The Legislature, so long as it keeps within its con- 
stitutional prerogatives, is, upon such questions, supreme. If the legisla- 
tion is objectionable on questions of political policy, the Legislature must 
be looked to to remedy it. That is not within the province of the court. 
We can only inquire as to the legislative power under the Constitution. 
The section further provides, that, as to all the licensed saloons or other 
places where liquor is allowed to be sold, except in the excepted classes 
as aforesaid, “no spirituous, vinous, malt, brewed, or other intoxicating 
liquors shall be sold or served in any room, except in such bar or business 
room, and the clear interior view of the whole of said bar or business 
room * * * - shall be in no way obstructed by a screen, non-transpar- 
ent glass. shade, blind, door, shutter, merchandise or any other article, 
placed in any of said rooms.” This part of the section would seem to be 
clear enough, and to be prohibitive of all screens, or the like, which are 
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obstructive of a clear view of the whole interior of the room in which 
liquors are sold. A violation of this provision by any person or persons 
makes the person guilty of the offense of keeping a disorderly house. 
3ut, the section seems to go further than this, on the subject of screens, 
and the like, and to provide that, in addition, or as supplementary, to this 
general requirement of the statute: “The court, excise board, or other 
board or authority having power by law to grant licenses, etc, * * * 
shall upon the days and times when the sale of liquors or other intoxicating 
drinks is, by law, prohibited to be sold’’ (Sundays and election days) 
(and) “may at any or all other times, require that the entire interior of 
such bar or business roont * * * shall during the entire prohibited 
time, or may at any and all other times, as may be required by such 
authority, be open to full view from the public street.” 

It is a resolution to require this clear view from the public street 
on prohibited days, of all places not within the excepted classes, that we 
are asked to declare void, because it is claimed, that the conferring of the 
power upon the excise board, to pass such a resolution, is unconstitutional. 
Before considering this question, it might be well to state for clearness, 
that it would seem that the section under review makes two offenses. The 
one by the terms of the act itself for failure to keep a clear interior view 
of the whole of the bar or business room, free from any obstruction or 
screen, nontransparent glass, shade, blind, door, shutter or merchandise, 
or other article, placed in any of said rooms. The other relates to any 
obstruction which prevents a like clear view from the public street. It 
was evidently the legislative purpose to prohibit in all cases, by force of 
the statute itself, any obstruction of the view, by any person, of any other 
person within the bar or business room, serving or being served with 
liquor therein. The interior of the bar or business room must be so ar- 
ranged as to give at all times an unobstructed view, of the whole interior, 
from the interior, and, when the court, excise board, or other licensing 
authority in any municipality shall so require the same, an unobstructed 
view of the bar or business room must exist from the public street. 

The resolution of the excise board of Jersey City here for review, 
requires such unobstructed view from the public street upon the pro- 
hibited days. We are unable to find in this requirement of the statute 
any unconstitutional feature. The right to regulate the sale of intoxicating 
liquors, by the Legislature, or by municipal or other authority under leg- 
islative, power given, is within the police power of the state, and is 
practically’ limitless. It may extend to the prohibition of the sale al- 
together. <A license is not a contract. It is a mere privilege. Cooley’s 
Con. Lim. (5th Ed.) p. 718; Cowley v. Christensen, 137 U. S. 86, 11 Sup. 
Ct. 13, 34 L. Ed. 620; Robinson v. Haug, 71 Mich. 38, 38 N. W. 668. 
It is unnecessary to extend the discussion of this question beyond the 
examination of the statute, and this brief statement of its purpose, to 
show that the act is a mere regulation of the sale of liquors, under a 
license granted by the state: which has been uniformly held to be within 
the power of the Legislature under the police power. While the statute 
is discriminating and does seem to impose more restrictions upon one 
class of dealers than upon another, still, such a classification, of all dealers, 
similarly situated, is entirely within the legislative authority, and one of 
the answers to the objection to the act, on this ground is, that no one is 
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compelled to take out a license to engage in the sale of intoxicants by 
retail, who does not wish to do so, or who does not like the law to which 
he is required to conform. For the authority for such legislation as ‘hat 
under review, a full citation of the cases in all the states will be found in 
the Am. & Eng. Ency. of Law, vol. 17 (2d. Ed.) title “Intoxicating Ligq- 
uors.” See, also, Com. v. Casey, 134 Mass. 194; Met. Board of Excise v. 
sarrie, 34 N. Y. 657; State vy. Corron et. al (N. H.) 62 Atl. 1044. 

It was also urged that this act is in violation of that part of the four- 
teenth amendment to the Constitution of the United States, which reads 
as follows: “No state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States. Nor shall 
any state deprive any person of life, liberty or property without due pro- 
cess of law. Nor deny to any person within its jurisdiction the equal 
protection of the laws.” ‘This clause of the Federal Constitution relates 
to those rights of the citizen which may be called fundamental. Those 
which belong of right to all citizens of a free government, and which have 
at all times been enjoyed by the citizens of the several states. Ward vy. 
Md., 12 Wall. (U. S.) 480, 20 L. Ed. 449; Slaughter House Cases, 16 
Wall. (U. S.) 36, 21 L. Ed. 394; Powell v. Com. of Penn., 127 U. S. 678, 
& Sup. Ct. 992, 1257, 32 L Ed. 253. Mr. Justice Field, in Crowley v. 
Christensen, supra, says: “There is no inherent right in a citizen to sell 
intoxicating liquors by retail; it is not a privilege of a citizen of the 
state or the United States. It may be entirely prohibited by state legisla- 
tion, or limited in its evils.” 

The police power is inherent in the several states and was left with 
them under our federal system of government, as the Constitution was 
vriginally ratified by the states, and the fourteenth amendment has not 
changed this in any way. The cases in the Supreme court of the United 
States and the several state courts, affirming this principle, will be found 
collected in Am. Eng. Ency. of Law, vol. 22, p. 919. The states have 
always, under this police power, regulated, and, if they desired, prohibited, 
the retail liquor traffic. Retailing intoxicating liquors was never a priv- 
ilege which the citizen could demand, as a right. It has been subject 
to license and regulation at all times and is still so. This court has so 
held. Hoboken v. Goodman, 68 N. J. Law, 217, 51 Atl. 1092; Croker v. 
Board of Excise of Camden (June term 1906) 68 Atl. 901. One engaging 
in the sale of liquor, at retail, does so subject to the right of the state, 
under its police power, to terminate the business at its pleasure. There is 
no contract relation between the state and the licensed retail liquor dealer. 
He must conform his business to the state and municipal regulations, 
lawfully enacted. 

The fourteenth amendment in no way impairs the force of the legis- 
lation under review. It is not our intention, of course, to affirm that, under 
the police power, notwithstanding the fourteenth amendment, the state 
may, by arbitrary, fanciful or illusory action, discriminate between citizens 
holding licenses. After the license is granted, all who are similarly 
situated, are entitled to equal privileges as licensees. Class legislation, 
whether within or without the police power, discriminating against some 
and favoring others, is prohibited; but, legislation, carrying out a public 
purpose. although limited in its application, if, within the sphere of its 
operation, it affects alike all persons similarly situated, is not interdicted 
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by the fourteenth amendment. Soon Hing v. Crowley, 113 U. 5S. 708, 5 
Sup. Ct. 730, 28 L. Ed. 1145; Barbier vy. Connolly, 113 U. S. 27, 32, 
5 Sup. Ct. 357, 28 L. Ed. 928; Hayes v. State, 120 U S. 69, 7 Sup. Ct. 
350, 30 L. Ed. 578; Jones v. Brim, 165 U S. 180, 17 Sup. Ct. 282, 41 L. 
Ed. 677. In the legislation under review we think the Legislature has 
clearly classified the licensees so that those who are required to’ expose 
their place of business to view, are distinguished from other licensees by 
palpabie differences in the conditions under which the liquor is to be sold; 
and those differences appearing, as shown by the analysis of the statute 
at the beginning of this opinion, the court will not interfere with the con- 
clusion of the Legislature that they afford a proper basis for the discrim- 
ination exercised. Wright v. Hast (Sup.) 93 N. Y. Supp. 60. 

It was also contended upon the argument that even if section 4 of this 
act of April 13, 1906, was not unconstitutional, that section 5 of the act 
was clearly so, and that this section being so would avail to avoid the 
entire act. We cannot agree to this view. If section 5 of the act should 
be determined to be unconstitutional, it appears to be an entirely independ- 
ent section, and is clearly severable from and unconnected with, the other 
provisions of the statute, and, under our decisions might be declared to 
be void without affecting the rest of the act. McArdle v. Jersey City, 
66 N. J. Law, 590, 49 Atl. 1013, 88 Am. St. Rep. 496; State v. Davis 
(N. J. Sup.) 61 Atl. 2. 

We do not find any ground upon which the act of April 13, 1906, can 
be said to be unconstitutional, and hence, the resolution of the excise 
board of Jersey City brought up by the writ, in this case, is a valid 
exercise of the power conferred by the statute, and is sustained with 


costs.—(64 Atl. Rep. 689.) 





A. VAN DOREN HONEYMADBN, RECEIVER, v. LOUIS C. HAUGHEY et al. 
(Court of Chancery of New Jersey, Newark Chambers, Nov. 14, 1906.] 


contract should be set aside, the 


Insolvent Corporation—Over Is- 
stock declared unpaid stock, and a 


sue of Stock—Stockholders’ Liabil- 


ity—On a bill filed by a receiver of 
an insolvent corporation against 
the stockholders, where it appear- 
ed that the stock was issued for 
property purchased, and that the 
directors in making the purchase 
grossly overvalued the property for 
which the stock was issued, and that 
there was not, in fact, a sale of the 
property for the amount of the 
stock: Held: There was actual 
fraud in the transaction, and the 


decree made that the stockholders 
having notice of the facts are liable 
upon their stock to the amount of 
the debts and expenses of the re- 
ceivership and of the litigation, 
hoth to be ascertained in the de- 
cree; and that each of the stock- 
holders will be directed to pay to 
the receiver so much as he may re- 
quire for the decree up to the 
amount of the stock held by him. 


A bill was filed by the receiver of an insolvent corporation against 


the stockholders. 


[t alleged that debts had been proved against the 





corporation amounting to about $48,000; that the receiver had further 
no tangible assets, but had inquired into the issuing of the corporation 
stock and found that it had been issued ostensibly for the property pur- 
chased to the amount $1,000,000. The bill alleged that the receiver was 
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satished there had been a gross over-valuation of the property, and that 
the transaction by which the stock was issued for the property was a 
fraud upon the creditors, and prayed that the contract might be set 
aside, the stock declared to be unpaid stock, and that it might be decreed 
that the defendants, subscribers to the stock or stockholders therein, 
should pay the amount of their stock, or so much thereof as should be 
determined to be necessary for the payment of the debts of the corporation. 

Answer was filed by one defendant, Louis C. Haughey, denying that 
there had been an over-valuation of the property, and insisting that the 
stock was issued not only for real estate and machinery, but also for 
patents ; that the patents and property together had been purchased bona 
fide by the directors for $125,000 in cash, to be secured by bond and mort- 
gage, and $1,000,000 in stock, and that the stock was fully paid and the 
stockholders were not liable. 

The case was heard before Vice Chancellor Bergen upon bill, answer 
and replication, and proofs on the part of the complainant ; no witnesses 
appearing for the defendant. 

It was shown that the defendant company was organized with an 
authorized capital stock of $1,000,000, of which $1,000 had been sub- 
scribed by the incorporators, and that on July 30, 1902, at a stockholders’ 
mecting, it was stated that as one David Wallace had offered to convey 
to the company the manufacturing property and business of the Somerset 
Chemical Company at Bound B rook, with four letters patent relating to 
the manufacture, for the sum of $1,125,000, of which $125,000 was to be 
paid in cash, secured by bond and mortgage and the remainder in stock. 
lt was voted that the property was necessary for the business, that the 
same was of the reasonable value of $1,125,000, and that the directors be 
authorized and directed to purchase the property for this price and on 
these conditions, and to issue stock to pay the purchase price, provided 
that in the judgment of the board of directors the property is of the value 
above stated, and that the directors be authorized to accept the property 
in full payment of the stock, including stock already subscribed for by 
the incorporators. 

On the same day the directors passed a resolution referring to the 
action of the stockholders, declaring that the property was reasonably 
worth the sum of $1,125,000, and that it was an acquisition highly ad- 
vantageous and necessary to the corporation, that the president be author- 
ized to accept Mr. Wallace’s offer, and that the officers be authorized to 
issue full paid stock to the amount of $1,000,000 and execute a bond and 
mortgage for $125,000. 

This transaction was carried out. It appeared from the evidence 
that one of the directors had been a manager of the Somerset Chemical 
Company, and that he and one Joseph H. Poor, of Boston, had obtained 
an option for the purchase of the property of the Somerset Chemical 
Works; that the price asked by the Chemical Works was $125,000; that 
Mr. Wallace had not made any purchase from the Chemical Works him- 
self, but acted as intermediary, and was acting for Haughey and Poor, 
and for the Jersey Gelatine Works, which bought the property, and was 
the counsel by whom the transaction was conducted, including the meet- 
ings of directors and stockholders. 
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The bond and mortgage were given by the company to Wallace and 
assigned by him to the Somerset Chemical Company. ‘The stock for 
$1,000,000 was issued to Mr. Wallace, and was all transferred by him to 
persons, some Oi whom had been the incorporators, and others of whom 
became the stockholders of the new company. The greater part of the 
stock was transferred to Mr. Haughey and Mr. Poor. They afterwards 
transterred a considerable part of their stock to the treasurer of the com- 
pany. The secretary of the company, who had been employed in the 
Somerset Chemical Works under Mr. Haughey, testified that the patents 
were of great value in connection with the business, and that they might 
be worth $1,000,000 or might be worth $10,000,060, but it also appeared 
that the property and paients of the Somerset Chemical Company had 
been for sale for some time, that $125,000 was the best offer which had 
ever been made, that the business had not been successful, that the mort- 
gage had been foreclosed, and that the whole property, including the 
patents, were bought in for about $130,000, and that a new company had 
been organized, which had since gone into the hands of a receiver. 

Mr. Frank H. Hall for the defendant. 

Mr. Edward C. Keasbey for the complainant, but was not called 
upon. Conclusions were rendered by the Vice-Chancellor orally. 

BERGEN, V. C.: Being so well satisfied that the complainant is 
entitled to a decree in this cause, | wil! not call upon counsel for the 
complainant to make any argument. 

The situation, as it appears to me is this: A large plant had been 
erected near Bound Brook, in this state, for the manufacture of gelatine, 
under some foreign patent, which had been re-issued in the United States. 
It had been exploited for three or four years, by different companies and 
parties, without any success. The property was encumbered by a mort- 
gage amounting to $125,000, and, that mortgage being foreclosed, the 
property was sold and purchased, presumably by the mortgagee, for about 
$125,000, or $130,000. In some way, which does not appear in this cause, 
the title to the property became vested in a Mr. Wallace, whom it appears, 
from the evidence, was a clerk or partner of some law firm in New York 
city, which represented the persons interested in the mortgagee company. 
While matters were in that situation, the present company, the New Jersey 
Gelatine Company, was organized, and Mr. Wallace in writing offered to 
sell the property to that company ; the price which he fixed was $1,125,000. 
The $125.000, manifestly. was added, to represent the amount due on the 
mortgage, or the value of the real estate. The one million dollars is sup- 
posed to take the place of the patent, and, it is argued here, that the 
patent was worth the one million dollars. 

I am not satisfied from the evidence in this cause, that it was worth 
any such sum of money. It was a patent which, after years of exploita- 
tion, had proven unsuccessful; at least none of these parties had ever 
heen able to keep the plant in the shape of what we would call a “going 
concern”; and this was manifestly a scheme devised to have this stock 
issued, and divided among these stockholders, because Mr. Haughey, the 
leading defendant, the only one who has answered here, and on whose 
behalf it has been strongly argued that it was worth a great sum of money 
and that one million dollars was not an excessive valuation, turned over 
to the company nearly one half of the capital stock issued to him, which 
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he would not have done if the patent had belonged to him and was of the 
value which he said it was. it is in evidence that this stock was turned 
back to the treasury, according to some understanding or agreement, 
which understanding or agreement has not been developed by the defend- 
ants in this cause, none except Mr. Haughey having answered, and he 
not being present. 

lf a proceeding of this kind can be sanctioned by the court, it would 
he a very simple matter for all stockholders to avoid payment for capital 
stock issued to them. The principle is well established that the capital 
stock of all these companies is a trust fund for the payment of creditors. 
The creditor who deals with this company has no knowledge of non- 
payment of stock subscriptions, and so deals upon the assumption that this 
company had valuable assets amounting to $1,125,000, which in this case 
is not true; they did not have any such property; and the persons wiio 
trusted them on that understanding, trusted them upon the theory that 
the officers of the corporation had done their whole duty, had collected 
the assessments on the stock, and are now entitked to call upon these 
stockholders, who had not paid for the stock, to contribute a sufficient 
sum to liquidate the indebtedness of the company. 

In the court of Errors and Appeals, in Volney vy. Nixon 60 Atl. Rep. 
189, Judge Dixon discusses this subject very thoroughly. That was a case 
where stock was issued for patents, and he held that, as there was no such 
value to the patent as the parties ascribed to it, it was a mere scheme to 
procure the issuing of stock without the payment of money. 

The corporation laws of this state are liberal; just as liberal I think 
as they should be; and the courts of the state are not disposed to add 
io the scope of the corporation act. When parties incorporate and take 
stock incorporations, they must either pay money or give money’s worth 
therefor. In this case there was not a single stockholder or director of 
this company who would have been willing to have bought this patent 
at a quarter of what they now say the stock was issued for it. To my 
mind it is a perfectly clear case of the over-issue of stock, or rather the 
issuing of stock for property at a gross over-valuation. 

You may take a decree in this cause, declaring the contract between 
tle company and the stockholders, that this stock was issued as fully paid 
stock, set aside, because it was a fraudulent contract; it never was fully 
paid. And in the decree, there shall be a direction to the receiver to col- 
lect a sufficient sum of money to pay the debts, and the expenses of the 
administration of the estate; that amount must be fixed in the decree. I 
understand from the evidence produced before me that there is $48,156.03 
of unpaid indebtedness. You may add to that amount, for the expense of 
the administration of the estate, one thousand dollars, which amount will 
probably be sufficient to cover the costs and to pay the receiver; perhaps 
not a very large. but a partial compensation. 

I will advise a decree drawn on the lines suggested. 





VAN HOUTEN ». HALL et al. 
{N. J. Chancery Court, October, 1906.] 
Legacy— Petition for Distribution after Appeal— Jurisdiction. 
[Note by Editor—As the following recent opinion is not to be te- 
ported in the official reports, it is given ‘a place in the JouRNAL. | 
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Mr. Preston Stevenson for petitioner. 

Mr. Robert Williams for respondents. 

BERGEN, VY. C.: From the final decree of this court the distribution 
of a legacy under the will of Rachel Van Houten, to be made per stirpes 
and not per capita, between the devisee of the child of her deceased son 
and the children of her daughter, the children have appealed. ‘The ap- 
pellants now petition this court to permit the enforcement of the decree 
in their favor to a substantial extent, consenting that the devisee of ihe 
child of the son may participate in such distribution, but only to the extent 
she will be entitled should the appellants succeed in the Court of Appeals. 
In support of their petition the petitioners argue that in any event they 
will be entitled to at least what has been decreed to them by this court, 
and that in carrying out the decree the status will not be changed to the 
prejudice of the appellees. | can find no precedent permitting such a 
partial execution of a decree in a cause removed to, and now within, the 
jurisdiction of the Appellate court, by the act of the party asking its 
partial enforcement in this court. 

The purpose of the proceeding in which the decree appealed from was 
made, was to determine the rights of numerous parties to a fund, the 
distribution of which requires the construction of a last will and testa- 
ment. What view the Appellate court may adopt it would not be proper 
for me now to anticipate, for it might reach a conclusion, not only different 
from the views expressed in support of this decree, but also at variance 
with the claims of the appellants. 

In addition to what [ have stated, | am of the opinion that during 
the pendency of this appeal this court ought not to partially execute it in 
behalf of one who, by his own act, has removed the proceedings to another 
jurisdiction, for if the right to enforce this decree is not effected hy the 
appeal, it would apply to the whole decree as well as to a part of it, and 
to execute the entire decree would manifestly destroy the subject of the 
appeal. Penn. R. R. Co. v. Nat. Docks Ry. Co., 54 N. J. Eq., 647. 

That these petitioners are in great need of the money, the receipt of 
which they have postponed to a future time by their own appeal, is no 
reason why this court, if it has the power, should partially execute the 
decree in favor of those who complained of it. 

If the executors or trustees choose to act upon the decree made in this 
court, and to pay out part of the sum to the present applicants. on the 
ground that they will be entitled to at least that much on ‘anv decree which 
would be made in the Court of Appeals, they can do so taking that risk. 
The present application should be made to the Court of Appeals. which 
now has the jurisdiction of the subject matter, for any order that this court 
might make would itself be subject to appeal, thus creating a confusion 
that ought to be avoided, and I must decline to make any order for a 
partial distribution, except with the consent of all the parties interested in 
the fund. 


RECENT STATE DECISIONS OF GENERAL INTEREST. 





Names of Places—Ividence—Deception of Public—A_ hotel pro- 
prietor may acquire a right to the exclusive use of the name of the place 
in conjunction with the word “Inn” for the name of his hotel. Complain- 
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ant commenced the business of keeping a licensed hotel in 190% in a 
rented dwelling which subsequently became well and favorably known as 
“The Metuchen Inn,” the word “Metuchen” being the name of the 
borough in which the hotel was located. No sign containing the words 
‘Metuchen Inn” was ever placed on the building during complainant’s 
occupancy, but soon aiter he removed to another house he used such 
sign. Two months after he was so established defendants started to 
operate a hotel in the old place and placed new signs bearing the same 
name on the old place which had become well and favorably known be- 
cause of the excellence of complainant’s art as a hotel proprietor. Held, 
that defendants’ use of the name was a deception of the public and that 
complainant was entitled to an injunction restraining such use. (Busch 
v. Gross, N. J. Chancery, Sept. 13, 1906. Opinion by Pitney, V. C. Rep. 
in 65 Atl. Rep. 754.) 

Jurisdiction—Set-Off—Waiver of Set-Off—Sufficiency—Under P. 
L. 1902, p. 368, restricting the jurisdiction of the district court in civil 
actions to demands not exceeding $300 and P. L. 1898, p. 574, § § 60, 61, 
permitting a set-off and precluding defendant from suing therefor if he 
refuses to present it, provided that where the balance found due him 
exceeds $300 he shall not be precluded from recovering it in any other 
court, the Atlantic City District court has no jurisdiction of a set-off the 
amount of which in dispute exceeds $300. Under P. L. 1898, p. 564, 
§ 33, permitting defendant in a set-off to waive the excess over $300, the 
waiver must be made by defendant in his set-off, and a statement by 
counsel in court that he waived any sum in excess of $300, was not suffi- 
cient. Where defendant in an action in the district court presented a 
set-off in excess of $300, and in open court waived the excess over $300, 
a charge that the jury may bring in a verdict for either party should it 
not exceed $300, and should it exceed $300 then the verdict must be for 
$300 alone, was an improper instruction as to the nature and extent of 
defendant’s demand available by set-off. (Bowler v. Osborne, N. J. Sup., 
Sept. 18, 1906. Opinion by Trenchard, J. Rep. in 64 Atl. Rep. 697.) 

Title to Office—Certiorari—The title of an incumbent to an office 
will not be directly passed upon by the Supreme court except in quo 
warranto proceeding brought against the incumbent himself. Where it 
appears that the real matter in controversy in a proceeding removed by 
certiorari, is the title to a municipal office, the writ will be dismissed. 
(Bumsted v. Blair, N. J. Sup., Aug. 8, 1906. Opinion by Fort, J. Rep. 
in 64 Atl. Rep. 691.) 

Justices of the Peace—Certiorari—Municipal Corporations—Crim- 
inal Prosecutions—Return—Record.—To deprive a party in a justice’s 
court of the remedy by certiorari, the justice’s court must have had juris- 
diction over the subject-matter and over the party with reference there- 
to. The Bridgeton city charter (P. L. 1875, p. 354) provides that, on 
filing with a justice a complaint that a designated person has violated a 
city ordirfance, the justice shall issue process against such person, which 
shall state what ordinance has been violated. A complaint charged a 
violation of Ordinance No. 87, § 5, relating to impounding dogs, but 
without stating that the ordinance was an ordinance of the city. The 
warrant recited a violation of Ordinance No. 88, § 5, relating to the im- 
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pounding of dogs. Held, that the justice did not have jurisdiction of 
the person accused, though it be assumed that the complaint charged a 
violation of an ordinance of the city. A person was charged before a 
justice of the peace with a violation of a city ordinance. The return of 
the justice to a writ of certiorari showed that the accused was brought 
into court, that the justice made inquiry, and on finding a violation of 
the ordinance imposed a fine. Held, not to show a conviction of an 
offense. (City of Bridgeton v. Pierce, N. J. Sup., Sept. 18, 1906. 
pinion by Trenchard, J. Rep. in 64 Atl. Rep. 693.) 


The power of the legislature to extend the term of county officers 
by postponing the time for election is denied in State ex rel. Hensley v. 


Plasters (Neb.) 3 L. R. A. (N. S.) 887. 


A condition forbidding an alienation for five years, annexed to a 
conveyance in fee simple, is held, in Latimer v. Waddell (N. C.) 3. L. R. 
A. (N. S.) 668, to be void. A note to this case reviews the other authori- 
ties on validity of restraints on the alienation of a fee simple during a 
limited time. 


Liability for selling liquor to a minor is held, in Tony vy. State ( Ala.) 
3.1L. R. A. (N. S.) 1196, not to be affected by the fact that it was bought 
for, and delivered by the minor to, an adult, if such fact was not disclosed 
to the seller. 


Physicians and surgeons. One who, as a matter of business, diag- 
noses disease by microscopic examination of the blood, and professes to 
cure it by the application of light, is held, in O’Neil v. State (Tenn.) 3 
L. R. A. (N. S.) 762, to be within the provisions of a statute requiring 
a license for any person who shall profess to treat or prescribe for any 
physical ailment. 





MISCELLANY. 
STATE NOTES. of Mr. Richard B. Lindabury, a 
ee general counsel of the company. 
Assistant District Attorney Ed- Mr. Nelson Bb. Gaskill, son of 


Judge Joseph K. Gaskill, of Bur- 
lington county, has been appointed 
to succeed Mr. Edward D. Duffield 
as assistant Attorney-General. 

Miss Mary Philbrook, of Newark 


ward D. Duffield was recently ap- 
pointed General Solicitor of the 
Prudential Insurance Company of 
Newark. Immediately prior to this 
neva Mr. Duffield tendered his and Gillette, has been admitted to 
resignation as assistant Attorney- practise in the Supreme Court of 
General to his chief, Attorney- the United States at the national 
General McCarter. The action of capital. Miss Philbrook is the first 
the Prudential directors was unani- woman lawyer of New Jersey to 
mous, and was taken on the advise he admitted to the Supreme court, 
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though she was preceded by twen- 
ty-six other women lawyers from 
other states. The motion was made 
by Solicitor-General Hoyt at the 
request of former Attorney-General 
John W. Griggs. 

Mr. Theodore D. Gottlieb, of 
Newark, has resigned as attorney 
of The New Jersey Legal Aid As- 
sociation and has resumed the gen- 
eral pene: of law. 


CAUTION TO JURORS. 


In the trial of the cause of Hock 
v. Jersey City, Hoboken & Pater- 
son Railway Co., in the Passaic 
Circuit at Paterson, on Oct. 16, 
Heisley, J., thus addressed the jury 
during an interim in the calling of 
witnesses : 

“The court has reason to believe 
that there is an effort being made 
to prevent this case from being 
tried on the evidence. It is a seri- 
ous crime for any person to attempt 
to influence either a jury or a 
judge. It is just as improper for a 
juryman to allow anyone to talk to 
him about a case as it would be for 
a judge, and any juror or judge 
who will do that is not fit to pass 
upon the complaints and grievances 
of his fellows. Now, in this case, 
the court has reason to believe that 
somebody—and he may be in the 
presence of the court at this mo- 
ment—has endeavored to converse 
or talk with one or more jurors of 
this panel. I do not want you to 
think for one moment that the court 
believes that any member of this 
pane!, whether it be this very pan- 
el or the general panel, would be so 
thoughtless, let alone so corrupt, 
as to be influenced by anything that 
might be said on the outside. Not 
only is it grossly improper but it is 
high crime. If a juror will simply 
tell any person who undertakes to 
approach him that he will speak to 


the court about it, that person will 
shut up very quickly. There is no 
doubt about it. If any person un- 
dertakes to approach any of you 
gentlemen, and you report the mat- 
ter to me, the court will give you an 
ocular demonstration that this court 
is no respecter of persons, notwith- 
standing how high and powerful the 
accused party may be. Upon prop- 
er evidence produced before me, 
that person will be convicted, and 
he will not escape with a mere fine. 
He will go to jail and nothing but 
the Governor's pardon will get him 
out.’ 


OBITUARY. 


MR. FRANCIS M. TICHENOR, 

Death came suddenly to Francis 
M. ‘Vichenor at his home on Lom- 
bardy Street, Newark, on October 
22d last. He had not been at his 
office for a week, but had been able 
to direct his affairs by telephone. 
He had been ailing for three years 
from heart trouble. 

Mr. Tichenor was born in New- 
ark, December 20, 1849. His father 
was James H. Tichenor and _ his 
paternal ancestors were among the 
early settlers of Newark, whence 
they came in 1666, from Connecti- 
cut. His mother’s family came 
from [dinburgh, Scotland, three 
years later. 

Mr. Tichenor was graduated 
from Nathan Hedges’ School and 
from the Newark righ School and 
read law under David A. Hayes, of 
Newark. He was admitted to the 
New Jersey Bar as an attorney in 
1866, ‘and as a counselor in 1869, 
and had since practised his profes- 
sion in Newark. 

In 1868 Mr. Tichenor was elected 
a member of the Board of Educa- 
tion, and served two years. He was 
a Democrat in politics, and was ap- 
pointed a member of the Board of 
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Works by Mayor Lebkuecher in 
May, 1894, serving for one year, 
after which the law was changed, 
making the office elective. At the 
time of his death he was a trustee 
of the Newark Technical School, 
his term expiring next year. 

Mr. Tichenor was a trustee and 
patron of the New Jersey Histori- 
cal Society, also its ..wrarian. The 
society, to which he was elected in 
1869, is largely indebted to Mr. 
Tichenor, who had spent a great 
deal of time in its interests and par- 
ticularly in securing the stock of 
the old Newark Library Associa- 
tion to be transferred by its owners 
to the society in which he was emi- 
nently successful. He took much 
interest in the affairs of the asso- 
ciation, and had served on every 
committee. 

He was also president of the 
Board of Proprietors of the eastern 
division of New Jersey, a fellow of 
the American Geographical Society 
of New York and a trustee of the 
Washington Society of Morris- 
town, as well as a member of the 
Revolutionary Memoria! Society of 
Somerville. 

In 1879 Mr. Tichenor married 
lizabeth Frelinghuysen Cornell, 
daughter of Dr. John F. Cornell, of 
New York. She died July 3, 1901. 
They had no children. 

The funeral services were held at 
his late home on Thursday, Oct. 25, 
and the interment was in Green- 
wood Cemetery. 

At a meeting held by the mem- 
bers of the Essex County Bar in the 
library of the Lawvers’ Club, in 
the Prudential Building, Newark, 
on Oct. 25th, Mr. Frederick T. 
Johnson, vice-president of the club, 
appointed as a committee to draft 
resolutions Messrs. James E. How- 
ell, Elwood C. Harris, Ernest E. 
Coe, S. Howell Jones and James M. 
Trimble. 
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Mr. Howell, in presenting the 
resolution, paid a personal tribute 
to the departed lawyer. 

Ernest E. Coe spoke of his inti- 
mate association with Mr. Tichenor 
throughout a period of forty-five 
years, and told of the latter’s unself- 
ish labors in behalf of educational, 
charitable and other interests for 
the public good. As a striking ex- 
ample Mr. Coe instanced Mr. 
Tichenor’s successful work in se- 
curing Newark Library _ stock 
wherever he got trace of it—all 


over the United States, in South 
America and even in_ Russia, 
through correspondence for the 


New Jersey Historical Society, as 
a result of which that society came 
into possession of the Newark Li- 
brary building in West Park St. 

R. Wayne Parker told of having 
first become acquainted with Mr. 
Tichenor when they were fellow 
members of a debating society, 
back in the sixties. 

James M. Trimble said that it 
was through the door of Mr. Tich- 
enor’s office that he had entered the 
bar. Other brief addresses in a 
similar strain were made by Ed- 
ward M. Colie, John Jay Hubbell 
and Joseph Brown. The resolu- 
tions of condolence prepared by the 
committee were adopted. 

At a special meeting of the board 
of trustees of the Technical School, 
held on Oct. 25, a minute was 
adopted expressing the board’s sor- 
row over the death of Mr. Tichenor, 
who was a member of the board. 
The minute further said of Mr. 
Tichenor that until a few months 
ago “he was one of the most regu- 
lar in attendance at the meetings of 
the board, and that anything per- 
taining to the education of young 
men who had to work for their liv- 
ing, and who made sacrifices for 
their education, appealed to him.” 
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HOW AUCCOUNTS!DEPREOIATSB. 


A law and collection agency in 
Shanghai, China, recently inserted 
an advertisement in a Shanghai 
newspaper which said: “Average 
Statistics prove that ‘an account 3 
months old is worth &5 per cent. of 
its face value; 6 months old, 75 per 
cent.; & months old, 50 per cent.; 
1 year old, 40 per cent.: two years 
old is lost.” We are wondering 
how near this might prove to be the 
case in New Jersey. 


SOMETHING TO BE THANKFUL 
FOR. 


An attorney of great self-import- 
ance was cross-examining an aged 
negress. His dignity suffered from 
the following: 

“But you are not a young wo- 
man ?”’ 

“Lawd, no, honey!  I’se_ old 
enough to be yoh mammy, but, 
thank God, I isn’t.” 


A JUDGE’S REPLY. 


Judge Hersh was a Jew, a fact he 
never deemed at all necessary to 
conceal. He was as gallant and 
courteous as he was keen of ready 
wit. On one occasion he was ri- 
ding in a crowded street car when 
he noticed a modest but sweet girl 
standing up holding to the car strap. 
He jumped up, touched the young 
lady on the shoulder and pointed 
her to his seat. As she was about 
to take it a slouchy, burly looking 
fellow with a grin instantly slapped 
himself into it. Hersh could not 
suppress a most indignant Iook at 
the fellow, even in the presence of 
the young lady. The fellow looked 
up to the frown on Hersh’s face 
and said: ‘“What’s the matter? Do 


you want to eat me up?” “No!” 
was the reply. “I’m a Jew, and 
don’t eat pork!"’—The Lav. 





NO JURISDICTION. 


“Yes, your honor, I have lived 
with my wife twenty-two years, but 
it has been in hell,” testified John 
Locker, libellant in the contested 
divorce suit against Mrs. Joanna 
Locker. 

Judge Bond looked up gravely 
from the book in which he had been 
writing. “In that case, sir,” he said, 
“this court can have no jurisdic- 
tion.” 

The trial.went on, however.— 
Boston Record. 


ATTORNEYS AND COUNSELOBS. 


At the November Term of N. J. 
Supreme court the following attor- 
neys and counselors were admitted: 

ATTORNEYS. 

Newark—Wilbur F. Wriggins, 
Saul Cohn; Jersey City—S. D. 
Harrison, Jr.. James E. Woolley ; 
Trenton—tKllis L. Pierson, Harry 
R. Wilson; Atlantic City—Malcolm 
3B. Webster; Atlantic Highlands— 
William E. Andrew, Jr. ; Boonton— 
Krank H. Pierce ; Camden—Benja- 
min Natal; Fanwood—Jackson E. 
Reynolds: Haddonfield—Ralph N. 
Kellam: | Hoboken—Isidor — H. 
Brand; Long Branch—Henry D. 
srinley ; Union Hill—Edward Ho- 
lander; Morristown—Harry Pier- 
son Day; New York City—Charles 
F. Lynch: Summit—Schuyler M. 
Cady. 





COUNSELORS. 

Newark—E. Garfield Gifford, 
Harold A. Miller, Charles A. 
Woodruff, Michael J. Quigley, Roy 
F. Anthony, Joseph B. Bloom, Ed- 
ward Hartpense; Jersey City— 
George Edwin Cutley, Harry B. 
Brockhurst, John Bentley; Bridge- 





ton—Albert R. McAllister; Cam- 
den—William T. Read; East 
Orange—Elroy Headley;  Plain- 
field—Walter L. Hetfield, Jr.; Ho- 
boken—Julius Lichtenstein; Tren- 
ton—Eugene M. Gregory; West 
New York—J. Philip Dippel. 

It is stated that about 60 per 
cent. of those applying for the at- 
torney’s license failed, and about 
40 per cent. of those asking for 
counselor’s license. 


BOOK NOTICE. 


TREATISE ON THE LAW 
GOVERNING NUISANCES ; 
Including Statutory and Muni- 


cipal Powers and Remedies, 
Legal and Equitable. By Joseph 
A. Joyce. Albany: Matthew 


Bender & Co., 1906. 
buckram, $6.30. 


Price, law 


This new and elaborate work on 
Nuisances is an ideal one in good 
book-making. ‘The text is printed 
in type good for the eyes, and even 
the foot-notes are so displayed as to 
make reference to them a delight. 
The work is a large one of nearly 
900 pages; in fact, including the 
table of cases, the pages number 
972. 

After reciting in several chapters 
the plain fundamental and general 
principles concerning the subject of 
nuisance, there follow chapters 
which embrace in the whole 500 
sections, concerning the different 
kinds of nuisances, embracing 
about all that have come under the 
purview of the courts. These in- 
clude the legalized and_ statutory 
nuisances; nuisances to trade or 
business, like slaughter-houses, gas 
works, breweries, and even merry- 
go-rounds; nuisances from smoke, 
fumes and gases; from all noisome 
smells; from noises, jars and vibra- 
tions; from animals ‘and animal en- 
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closures; nuisances affecting high- 
ways, or from waters; and finally 
remedies, defenses and damages. 
The subject of nuisance, especially 
concerning smoke and waters, is 
one of increasing interest, and 
comes within the practice of almost 
every lawyer. We doubt if there 
is any leading case in the United 
States on this general subject not 
referred to in this yolume and the 
principle of the decision embodied 
in the text. After a careful ex- 
amination it is a delight to recom- 
mend the work. 


TREATISE ON THE LAW OF 
CARRIERS, By DeWitt C. 
Moore, Albany; Matthew 
Bender & Co., 1906. Pp. 1044. 
Law buckram, $6.30. 


This large and handsome volume, 
with its twenty-seven chapters and 
very full index, containing also the 
full text of the Rate Act of 1906. 
it is a timely work and is likely to 
have a large national circulation. 
The rights, duties and liabilities of 
comimon carriers constitute a sub- 
ject of growing importance. The 
reference to cases in all the states 
made in this volume seems to be ex- 
haustive. There are many phases 
of- the law concerning carriers 
which will escape the mind of the 
average lawyer until he gives the 
subject careful study, and then he 
will find that, on almost every con- 
ceivable point there have been dis- 
tinct rulings in one state or another. 
litigated on contested carrier cases 
is constant. Just what construction 
will be given to the many provisions 
of the recent Railroad Rate Act 
cannot be foreseen,and yet many of 
them are forecasted in this work, 
and we do not believe the author 
has gone far astray. For a model 
of good hook making this volume 
quite excels. 
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